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The formation of the Asia-Pacific Partnership on Clean Development and Climate
(AP6) in 2005 has highlighted one of the main questions in international climate
change policy today: can global warming best be addressed through a universal
governance architecture, or is it better to follow a strategy that includes a variety of
agreements?

In the same year, many observers hailed the entry into force of the Kyoto
Protocol as a landmark achievement in the international efforts to deal with global cli-
mate change. However, this treaty is but a first step, and compliance with the Kyoto
targets will not suffice to prevent “dangerous anthropogenic interference with the
climate system”, the main goal of the protocol’s parent convention, the 1992 United
Nations Framework Convention on Climate Change (UNFCCC).1 This situation has
led to an extensive debate in policy, academic, business and NGO communities on
how international climate policy beyond the first commitment period of the Kyoto
Protocol (“post-2012”) should take shape to effectively address this complex problem.

At the meetings of the parties of the Kyoto Protocol in Montréal in December
2005, and in Nairobi in November 2006, steps were taken to negotiate the future of
international climate governance. Yet simultaneously, several parallel approaches to
the problem have emerged outside of the UN umbrella that may develop into
divergent regulatory mechanisms and regimes within this issue area. The AP6, being
the most often-cited example, includes some of the world’s current or future top CO,
emitting countries such as the USA, Australia, China, India and Japan. The
partnership takes a different approach than the climate convention and its Kyoto
Protocol, focusing on voluntary approaches with an emphasis on technological devel-
opment. Similar initiatives include the International Partnership for a Hydrogen Econ-

omy, the Methane to Markets Partnership, and the Carbon Sequestration Leadership



Forum.” Furthermore, the start of the European emissions trading scheme in 2005
marked the launch of another UN-independent initiative: though being based on the
Kyoto Protocol, the scheme’s start was not depending on the protocol’s entry into
force.

Taken together, we are witnessing the emergence of an inherently fragmented
global governance arena, which can be likened to a mosaic of national, regional and
global climate measures and approaches. In this sense, climate governance takes a de-
cidedly different path than other environmental issue areas, which are in general gov-
erned by one single regime that unites all actors and that serves as central locus of de-
bate and decision-making.

In the case of climate governance, the mosaic fragments the issue area along
several dimensions. First, global climate governance is marked by a mosaic of
policies, such as the emissions trading system of the European Union, the target-and-
timetables approach of the Kyoto Protocol, voluntary partnerships under the AP6, and
independent initiatives taken by U.S. states. Second, climate governance includes a
mosaic of actors, including governments, civil society, science and business, and
their corresponding politics in this field. We can distinguish at least three different
groups of governmental actors: industrialized countries that have ratified the Kyoto
Protocol and committed to limit their greenhouse gas emissions by an average of five
percent between 2008-2012; industrialized countries that reject Kyoto, but are
developing alternative regulatory approaches; and developing countries that support
Kyoto in principle, and have ratified it, but do not need to limit or reduce their
emissions, including major Southern nations such as China and India. Within these
three core groups, fragmentation further intensifies. In the developing world, we

encounter both governments heavily opposed to stringent climate measures, notably



the oil-producing nations, and governments that call for rapid action, such as the
small island developing states. Third, and as a consequence, climate governance is
marked by a mosaic of institutions and principles that indicate how the overall
architecture of climate governance should be structured, and how progress at the
negotiation table could be achieved. While some nations hope to maintain a universal
approach towards climate governance, others seemingly work towards a more
fragmented order consisting of many entities with limited membership.

Most existing scholarship has focused on the first two of the aforementioned
three dimensions of fragmentation, i.e. on policies and actors—either analyzing them,
or proposing and assessing novel answers to them. Against this backdrop, this paper
intends to explore the third dimension of structural or institutional fragmentation of
international climate governance. Starting from the core conflict among the two
institutional ideal types—universal architecture or fragmented mosaic—this paper
provides a careful mapping of the associated approaches voiced by the proponents of
these two alternatives, i.e. by what we call multilateralists on the one hand and
“paucilateralists” on the other—from the Latin word pauci (few). 3

Our argument is structured as follows. First, we elaborate on the definition and
theoretical underpinnings of fragmentation in global climate governance, by referring
to the concepts of “polity” and “interlinkages” among international institutions.
Subsequently, we discuss the options of a universal versus a fragmented climate
polity with reference to three academic debates: institutional theory, environmental
policy, and international law. Finally, we summarize our main argument and sketch

out the key conflicts deriving from the current state of affairs.



Conceptual Approaches to Fragmentation: Polity and

Interlinkages

In “classical” post-war political science, the trias of polity, policy and politics
was introduced to systematically differentiate the formal, substantial and procedural
elements of domestic political systems. Whereas its two kin terms relate to the
political software, namely either to causes, contents and consequences of political
action (“policy”), or to decision-finding and decision-making processes (“politics”),
“polity” refers to the hardware, i.e. the formal dimension of politics. It describes the
framework within which political actions and processes are taking place. Although
such a framework can be subject to change, “polity” represents the most enduring
dimension of the trias. This term hence comes closest to our focus in this paper, i.e. to
the structural implications of a fragmented climate architecture. More concretely, we
understand “polity” as the major constitutional and institutional dimension of politics:
“constitutional” since it consists of norms which regulate collective behavior, and
“institutional” since it refers to institutions which have been genuinely designed to
continuously formulate, implement and enforce these norms.*

Regarding the global climate “polity”, we can make two important
observations: first of all, global polity in general, and global climate polity in
particular, is made up of an increasing number of international institutions which are
different in their legal character (organizations, regimes, implicit norms),” their
constituencies (public and private), their spatial scope (from bilateral to global) and
their subject matter (from specific policy fields to universal concerns). Second, unlike
in domestic societies, global polity is not hierarchical: there is no such thing as a

global state or universally acknowledged central authority, but rather presents a



heterarchical network in which these institutions display different levels of interde-
pendence among each other. In other words, global polity is “a political space in
which a vast array of polities overlap, layer, nest, and interact—coexist, cooperate,
and conflict in the context of particular issues that often overlalp”.6

What then are the concrete building blocks of global climate polity? Without
being exhaustive, a number of components can be identified. First, the global climate
polity includes the UNFCCC and its Kyoto Protocol as the formal international
regime. Second, there are a number of additional formal arrangements at different
levels of the political system, including international initiatives such as the AP6, as
well as regional programmes like the EU emissions trading scheme, or sub-state
initiatives at the US state level, such as California’s Global Warming Solution Act.
Third, the global climate polity consists of a number of explicit and implicit norms
that either directly derive from the international climate regime or from international
law in general. Examples include Article 2 of the UNFCCC (its ultimate objective),
the principle of common but differentiated responsibilities, and the precautionary
principle. Fourth, formal organizations such as the secretariat to the climate
convention also belong to the global climate polity. Fifth, one increasingly has to take
into account private regimes that regulate issue areas with predominant relevance to
the global climate, e.g. the Forest Stewardship Council (FSC). Finally, the global
climate polity includes private-public partnerships and initiatives with predominant
relevance to the global climate, such as the Futuregen project.

Having used the concept of “polity” to list the different components of
international climate architecture, we will also introduce a concept that helps us
account for the dynamics among these components. This second concept, of

“interlinkages” draws our attention to the fact, that the fragmented climate governance



is not simply a somewhat un-coordinated compound of peacefully co-existing
elements; instead, its elements overlap and interact — with either synergetic or
disruptive consequences.

Such institutional overlaps are by no means a specific feature of international
climate polity. Instead, there is a widespread existence of fragmentation and
intersection between international agreements and organizations both within and
across policy fields. These interactions should not come as a total surprise—especially
not with regard to environmental regimes—for two reasons. First, already since the
end of the Second World War, international relations have been marked by a growing
interdependence in different policy areas, entailing a corresponding increase in the
number of international organizations and regimes, including in the environmental
realm. Observers are counting between 200 and over 700 multilateral environmental
agreements (MEAs) at the time of writing.” Most of these rule systems have been
developed independently of each other, cover different geographic and substantial
scopes, and are partly marked by very different patterns of codification,
institutionalization and cohesion. Second, this fragmentation is considerably advanced
in policy fields with a crosscutting nature. With regard to this aspect, the domain of
environmental protection plays a prominent role: many issues regulated by MEAs
such as biological diversity, climate change or ozone layer depletion touch upon such
different fields as health, energy security, technology, investment and trade, inducing
interlinkages with respective institutions.

Pursuant to this development, research on interlinkages among international
institutions has become widespread and is both empirically rich as well as
theoretically compelling.® However, this research has mostly focused on interlinkages

across issue areas, €.g. among international environmental and trade institutions, or



among regimes of different environmental domains.” On the other hand, the interlink-
ages of parallel policies and regimes in the same policy area—such as is likely in
climate governance—have been widely overlooked in current research. '’

This ongoing academic focus on inter-issue—rather than intra-issue—
interlinkages also explains why an important peculiarity of the global climate
architecture has so far not attracted sufficient attention: whereas some overlaps
between the global climate regime and non-climate regimes are the unintended results
of uncoordinated treaty negotiations,“ some major overlaps within the issue area of
climate change are intentional. To be more specific: the well researched overlaps of
the UN climate regime with, for example, the biodiversity regime and the global trade
regime, are the results of nearly parallel negotiations in the early and mid-1990s; but
the recent AP6 initiative and similar proposals have not been brought on their way out
of ignorance of the global climate regime, but exactly because of it, at a time when the
framework convention and the Kyoto Protocol were well established and had entered
into force.

This situation is the more problematic since the existence of several divergent
climate polities is likely to persist, with the resulting danger of new forms and levels
of conflict among major coalitions, including the increasing rift in environmental
policies between the European Union and the United States. There is an urgent need,
therefore, to explore the likely consequences of interlinkages in climate governance
and to analyze what sets of compatible or diverging norms and rules exist in the
divergent regimes, how they may predetermine the political opportunities for
coordination and what response strategies policy-makers could avail of. The
following discussion of the pros and cons of a fragmented vs. a universal climate

polity intends to contribute to this pressing research agenda.



Mapping of Theoretical Propositions Regarding
Consequences of Fragmented and Universal Governance

Architectures

This section provides a review of options for a post-2012 climate polity. We
have organized this discussion according to three bodies of literature, namely
international relations/institutional theory, environmental policy theory, and interna-
tional law. In each body of literature, we find arguments that emphasize the
advantages of fragmented governance systems, as well as arguments that highlight the
disadvantages and threats of fragmentation. Before we consider these arguments in
more detail, we review the state of affairs with regard to approaches for a post-2012
climate polity.

With regard to the issue of fragmentation vs. universalism, existing proposals
fall in three categories.

First, some proposals explicitly refer to a fragmented and/or alternative regime
in addition to the UNFCCC and its Kyoto Protocol. Proposals that fall into this
category include: 1) suggestions to convince developing countries to turn away from
the Kyoto framework and to adopt some alternative forms of commitments, including
voluntary targets of some kind;'? 2) approaches that focus on alternative, regional
agreements between the USA and like-minded countries, in particular in Asia and
Latin America;" 3) proposals that explicitly focus on a fragmented polity to enhance
its overall effectiveness, for example through an “orchestra of treaties” that
complements the existing UNFCCC;'* and 4) proposals that strengthen the role of

private actors in addressing the climate change problem.15



A second group of proposals implicitly includes the possibility of institutional
fragmentation. Robert Reinstein, for example, has proposed to start a bottom-up
process in which countries—very similar to ongoing trade negotiations—would put
on the table acceptable measures in line with national circumstances.'® Although this
proposal is targeted at all nations, it very well could lead to a substantial implicit
fragmentation of the global climate polity by setting in motion path-dependencies and
creating coalitions of like-minded countries reinvigorating the existing rift in climate
governance rather than closing it. In addition, issue-specific agreements could also
lead to implicit institutional fragmentation, as they would apply for sectors that are
often organized along existing power structures in international politics. A
transnational sectoral agreement on the cement or automotive industry may therefore
construct novel coalitions of interest that may run counter to established and agreed
national climate policies.

The third category consists of the majority of proposals that explicitly make
reference to a universal approach towards climate governance such as the frequently
discussed per capita convergence or global cap-and-trade schemes. Most of these
focus on continuing under the umbrella of the United Nations, advocating a gradual
widening and substantial broadening and deepening of the regime."’

In sum, a large number of proposals have been put forward that either
explicitly address the added value of a fragmented approach or at least implicitly
include the possibility of institutional fragmentation. On the other hand, there is still
broad support for a more universal architecture in other proposals. The following
section will engage in a more theoretical discussion of the generic advantages and

disadvantages of different climate polities.
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Fragmentation in Institutional Theory

The following part discusses some of the potential promises and pitfalls of a
fragmented climate polity from the perspective of institutional theory, largely from
the field of international relations.

Advantages

Participation and compliance figure among the key themes of institutional
analysis with regard to international regimes.18 On this account, participation and
compliance are necessary but not sufficient conditions for effective climate
governance. For example, an international agreement might have universal
membership and reach full compliance, however, the agreed upon rules have been wa-
tered down in the negotiation process and hence, only incremental changes can be re-
alized. Under these conditions, a “narrow-but-deep” agreement, achieving substantial
per-party mitigation with relatively little participation may prove superior to the wa-
tered-down full participation, full compliance alternative (“broad-but-shallow™)."”

Another positive trait of a fragmented global climate polity is underscored by
negotiation theory.20 As small-n agreements are on average faster to negotiate and to
agree on, actual reductions of greenhouse gas emissions may occur considerably ear-
lier than under the “full-participation” alssumption.21 With regard to the ongoing nego-
tiation on a post-2012 climate change regime, it may well be concluded that instead of
putting more time and energy into reaching a global consensus on climate policy, like-
minded countries should rather take the opportunity and negotiate an alternative ap-
proach among themselves. Although most proposals for a fragmented architecture
have been voiced by US scholars with some bias for non-binding voluntary measures,

the idea of a fragmented polity does not foreclose the actual content of a negotiation.
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At least from the perspective of effective and efficient negotiations, front-runners in
climate policy may potentially agree on an accord that goes beyond Kyoto.

In addition, a fragmented polity may also offer increased chances of side-
payments. In particular, bilateral strategies offer the opportunity to reach agreement
by concessions that would not be acceptable to a larger group of states or the interna-
tional community as a whole. Potential bargaining chips that could move central
players into the desired direction include, for example, trade concessions, nuclear
technology, high-tech weapons or support for enhanced political influence in
international institutions like the World Bank. However, as these offers are highly
controversial, a bilateral or small-n strategy may very well strike a deal where
consensual strategies are likely to fail.

Finally, the role of private actors and new forms of governance beyond the
state in general and with regard to climate policy in particular are a key concern in
recent institutional scholarship on the environment.* Although a fragmented global
climate polity is not per se more conducive to private forms of governance, the
widening of participation of non-state actors in global climate governance has at least
been a contentious issue, in particular between North and South. The advantage of a
mosaic of approaches would hence be the relative openness to novel institutional
arrangements that could incentivize participation of private actors, including major
industry and business actors.

Disadvantages

A number of arguments from institutional theory, however, speak against a
fragmented global climate polity.23

First, a fragmented polity with several independent institutions and regimes

will produce solutions that fit the interests only of the few participating countries. It is
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not guaranteed that other countries will later join. On the contrary—a certain degree
of instant problem-solving through the small-n agreement might provide disincentives
for third countries to engage in climate action and could further disintegrate the
overall negotiation system.24

Second, a quick success in negotiating small-n agreements might run counter
to the long-term success, when important structural regime elements (e.g. inclusion of
the principle of common but differentiated responsibilities) have not sufficiently been
resolved. At a later stage, when interest-constellations change and new situations
arise, it might be difficult to reach agreement within the international community
without an existing overall agreement that includes those structural elements.

Third, smaller agreements only with few like-minded countries will decrease
the opportunity for creating package deals, which will minimize the overall policy
acceptance and effectiveness.

Fourth, and related to the third point, a fragmented polity raises concerns of
equity and fairness. Negotiation theory can show that bilateral and small-n agreements
grant more bargaining power to larger and more influential countries, while large-n
agreements allow smaller countries to enter into coalitions that protect their collective
interests from the interest of the larger countries. In the end, perceptions of inequity
and unfairness are linked to policy effectiveness through its legitimacy—a climate
governance system that is not seen as fair by all parts of the international community
is likely to lack in overall effectiveness.”

Fifth, from a cost-benefit point of view, although a “narrow-but-deep”

approach is theoretically possible, a “broad-but-shallow” approach could be more

efficient.?®
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Sixth, a fragmented polity in the climate area would further complicate
interlinkages with other policy areas. There may be possibly strong economic im-
plications—in terms of international competitiveness—if one coalition of states
adopts a stringent climate policy (e.g. binding emission ceilings), while other
coalitions opt for a less rigorous way to reduce greenhouse gas emissions (e.g. volun-
tary pledges). This, in turn, may have severe ramifications for the world trade regime
that unites both coalitions under one uniform umbrella. Connected to this observation,
the lack of a concerted approach weakens the lobby of climate change issues when
overlapping with other regimes. A universal climate polity, on the other hand, would
allow systematic and stable agreements between the institutional frameworks of the

world trade regime and the climate regime.”’

Fragmentation in Environmental Policy Research

Environmental policy theory—which is more related to domestic policy,
public administration and political science—provides different propositions on the
advantages and disadvantages of a fragmented or universal climate polity.
Advantages

First, some strands in environmental policy theory suggest that fragmentation
and regulatory diversity increase innovation. It has been shown that regulatory
competition—for example as seen in some federal states—can allow for the
development of different solutions in different regulatory contexts, of which the most
effective will then “survive” and be diffused to other regulatory contexts, be it other
federal states or other countries. Thus, fragmentation would enhance innovation at

both the individual level of the firm or the public agency and in the end the higher
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level of innovation in the entire system.28 One example of this line of thought is
Stewart and Wiener who propose that the United States should initially stay outside
the Kyoto framework and should seek to establish a new framework with China and,
possibly, other key developing countries. This would address the world’s two largest
GHG emitters and allow for experimentation of alternative international climate regu-
latory frameworks. The resulting regulatory competition could be beneficial, provided
that it “takes place in some sort of a common framework, thereby avoiding a race to
the bottom™.*

Second, a fragmented climate polity might make it easier to link climate
policy with other environmental policies or non-environmental policies.
Fragmentation within the climate polity would hence circumvent negotiation
stalemates among countries in a universal agreement and make synergetic
interlinkages possible. For example, the Kyoto Protocol does not yet cover emissions
from aviation, whereas the EU emissions trading system may cover this soon.™
Disadvantages

Environmental policy theory, however, also provides powerful arguments that
advise against a fragmented polity.

First, regulatory competition in combination with free trade and economic
competition might result in the general decline of environmental standards, the so-
called “race to the bottom”. This hypothesis has only limited empirical support
regarding current environmental policies. However, proponents of a universal climate
polity claim here that the increasing future needs of more stringent mitigation

measures will also increase costs of regulation, which will then make regulatory

differentials in some sectors—for example cement—more relevant for a “race to the
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bottom” scenario. In any case, this problem remains a major argument in domestic
contexts that raises concerns with energy-intensive industries.”!

A second argument could be described as the fear of a general regulatory
“chaos” in climate policy, but also in related areas such as energy, agriculture or
transport. The absence of a universal polity that unites all major nations in one
coherent and consistent regulatory framework would send confusing messages to all
actors that would eventually have to reduce emissions. For example, investors in the
Kyoto Protocol’s Clean Development Mechanism have emphasized the importance of
clear signals of a long-term commitment of all actors to one stable process. This may
be more difficult in a fragmented climate polity with a diversity of alpproalches.32

A third argument from environmental policy theory is the need to maintain
momentum and support in the wider public and with all relevant actor-groups. This
would require a stable and coherent polity, while fragmentation would result in the
distraction of more and more actors from the core requirements of climate policy.
Fragmentation and the ever new need to find new compromises, tailor-made
solutions, new coalitions of the willing and alternative solutions would, in the end,
largely cost time and effort. It would create a continuous system of fragmented

negotiation systems, instead of a key focus on implementation.

Fragmentation in International Law

The following part discusses potential promises and pitfalls of fragmented

climate governance from an international law point of view. It thereby links to an

ongoing broader debate in international law, namely the question to which extent the
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fragmentation of international law is either a positive or a detrimental development
for its very future.
Advantages

One advantage is that fragmentation can be seen as a sign of the diversity and
expansion of international law. In other words, international rules can be applied to
fields that were previously unregulated.”® Over time, international law has come to
cover important areas of international relations such as international commerce,
human rights, and the environment. Koskenniemi and Leino put it as follows:
“[s]pecial regimes and new organs are parts of an attempt to advance beyond the
political present that in one way or another has been revealed unsatisfactory”.>

A related argument is that fragmentation may lead to innovations in
international law. For example, the emergence of international environmental law has
brought about changes in ways of complying with international law, as well as new
avenues for settling disputes between States.

Finally, it has been argued that the increased specialization in international law
in fact is a way of accommodating the different interests of states. As a result, states
may perceive that the more specialized regimes better serve their interests and have a
greater incentive to comply with them.*®
Disadvantages

One legal scholar summarized the main disadvantages of the fragmentation of
international law as follows: “[d]Joubts could be raised as to whether international law
will be able to achieve one of its primary objectives, dispute avoidance and the
stabilization of international relations and, thus, achieve its genuine function of law.

The credibility, reliability and, consequently, authority of international law would be

o 37
impaired”.

17



One argument that is often used is that the growing body of international legal
rules threatens the unity and coherence of international law, as different specific rules
are created which allow international judicial institutions to come to diverging
decisions.”® For international environmental law, an additional challenge is posed by
possibly inconsistent decision-making in different treaty bodies, which are
increasingly involved in rule development.

Related to this is that different enforcement mechanisms for the same situation
would lead to different outcomes. States would then opt for the mechanism that would
best serve their interests (so-called “forum shopping”).39

Finally, it has been argued that a fragmented international legal system could
lead to (some degree of) prioritization of certain parts of international law over others,
for example, the prevailing of international economic law over international

environmental law or vice versa.*’

Conclusions

In this paper, we have first developed the concept of climate polity as the
structural and institutional dimension of international climate governance (as opposed
to climate policy and climate politics). Based on this concept, we have listed the major
structural building blocks of global climate polity, including the UN climate regime
and the objective and principles it includes, but also other global and regional
multilateral arrangements outside the aegis of the United Nations as well as private or
public-private initiatives. This list of building blocks indicates a growing tendency
towards institutional fragmentation in the global climate domain.

Furthermore, in the first section, we have introduced the concept of

institutional interlinkages in order to account for the dynamics among these different
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building blocks. These dynamics can lead to synergetic, but also to disruptive
consequences. In this regard, we have brought to attention that most academic
research on interlinkages has focused on unintended institutional overlaps across
policy fields, e.g. climate and trade. This has left a major research gap, namely the
consequences of a—partially intentional—fragmentation within one and the same
policy field such as climate change.

Addressing this research lacuna, we have reviewed a number of theoretical
propositions on the advantages and disadvantages of a fragmented or a universal
global climate polity. We have structured this review according to three different
research communities, namely international relations/institutional theory,
environmental policy theory, and international law. Based on a preliminary
assessment, we believe that—across all three bodies of literature—the balance of
evidence suggests that a uniform polity appears to have more advantages than
disadvantages. To name two of the recurring arguments in favor of a universal climate
regime:

The existence of different policy approaches could distract from the more
encompassing framework, or even challenge its relevance, both in terms of capacity
and political will. What is more, the emerging climate governance mosaic and the
lack of uniform policies may also jeopardize the success of the segmented approaches
adopted by individual coalitions. For example, the efficiency of a global emissions
trading regime, as introduced by the Kyoto Protocol, is undermined in the absence of
the United States, the largest greenhouse gas emitter.

Competing multilateral climate arrangements can lead to a so called “race to
the bottom”. For instance, fragmented policy approaches within the OECD area might

affect the behavior of industry once different climate policies have an impact on
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prices. Certain energy-intensive industry operations could migrate to nations with less
stringent climate policies, thus jeopardizing the effectiveness of more stringent
climate policies of other nations or international agreements.

To conclude, for all three research communities, a universal regime appears to
be the most effective long-term polity model to tackle climate change. The best
contribution a fragmented climate governance mosaic—as it currently appears to be
evolving—can make is therefore: to eventually pave the way back towards such a
unified regime. For example, the “Kyoto coalition” and those remaining outside the
Kyoto framework could agree on joint action vis-a-vis other countries, e.g. regarding
technology transfer to developing countries and capacity building in the South.
Innovative policies may assist in the step-by-step convergence of parallel approaches,
thus uniting the global climate policy mosaic into a more uniform and possibly
stronger global climate regime. The main question that remains to be addressed in this
regard then is how and under what conditions these parallel approaches could

converge, and hence contribute to more effective climate governance.
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